
SECTION A2: 

SEX DISCRIMINATION 
 

 

The Sex Discrimination Act 1975 came into force on 29 December 1975.  The 

provisions of the Act are now to be found within the Equality Act, 2010. 

 

This Chapter will focus on unlawful sex discrimination in the workplace, and will 

explain the circumstances in which it may be lawful for an employer to treat people 

differently on the grounds of sex.  

 

 

Who is protected? 

 

Protection under the Act applies to both men and women, although most people tend 

to think of claims being made only by women.  In practice, this is far from true. 

 

Further, the law does not have any age barriers, so men and women of all ages may 

bring claims on the basis of sex discrimination. 

 

The Act covers employees, workers, including agency workers, and the genuinely 

self-employed. 

 

Subscribers should remember that partners are also covered by the discriminatory 

provisions, so it is possible to discriminate against a partner or prospective partner. 

 

It is also possible to discriminate against former employees, and this is dealt with later 

in the chapter. 

 

 

Are there any service requirements? 

 

No.  There is no qualifying period of employment required.  In other words, a person 

can bring a claim on his or her first day of employment or, if discriminated against 

during the recruitment process, but prior to any employment ever commencing. 

 

 

 

 

 

 



Does one need to be an employee to bring a claim? 

 

No. As mentioned above, the Act covers not just employees but workers, including 

agency workers.   

 

Even those who are not employees can bring claims.  Job applicants are covered.  The 

sex discrimination legislation is available to those who are seeking work, and feel that 

they have been discriminated against during the recruitment process. 

 

Those who work under a contract which requires them personally to execute any work 

or labour are also covered by the Equality Act.  This means that even the self-

employed can claim against a surgery. 

 

The protection continues throughout the period of employment and can also apply 

after employment.  Sex discrimination laws also cover the provision of references for 

former employees after the employment relationship has terminated.   

 

For further details, please see Chapter L1 on References. 

 

 

What amounts to sex discrimination? 

 

Sex discrimination can take many forms.  There is direct discrimination along with 

indirect discrimination. 

 

It is possible to discriminate against a person on the grounds of gender re-assignment, 

and also possible to discriminate against persons on the grounds of their marital status 

or civil partnership. 

 

There can be discrimination on the grounds of pregnancy or maternity, and the Act 

also deals with harassment and victimisation. 

 

For discrimination against homosexuals, please see Chapter A7, Discrimination on the 

Grounds of Sexual Orientation.  

 

For pregnancy discrimination, please see Chapter H1, Maternity Rights. 

 

For sexual harassment please see Chapter J3, Dignity at Work. 

 

For further details on sex discrimination during recruitment, please see Chapter B1, 

The Recruitment Process. 

 

The sex discrimination provisions apply equally to men and women, except in certain 

special circumstances, such as the special treatment afforded to women for pregnancy 

related reasons.  

 

 

 



As stated above, under the Equality Act, discrimination may be either direct or 

indirect.  It is important to consider this distinction carefully, as indirect sex 

discrimination may allow an employer a defence of justification.  Such a defence is 

not normally available for direct sex discrimination. 

 

 

 

DIRECT SEX DISCRIMINATION 

 

What is direct sex discrimination? 

 

The Act provides that direct discrimination arises when a person of one sex is treated 

less favourably than a person of another sex, and the sex of that person is the reason 

for the less favourable treatment.  In other words, direct discrimination occurs when a 

person is treated less favourably on the grounds of his or her gender. 

 

Direct discrimination can also arise on the basis of a person’s marital status.  

 

 

SURGERY SCENARIO 

 

 

The practice needs to employ a cleaner whose duties will include some heavy lifting. 

 

 A woman enters the surgery and expresses her interest in the position only to be 

informed that they would not consider employing her, as “it is a man’s job”.   

 

This is a prime example of direct discrimination.  

 

 

 

What is less favourable treatment? 

 

It is important to understand that the fact that a person complaining feels that he/she 

has been treated unfavourably does not, under the law, establish unfavourable 

treatment.  This is a matter of law for the Tribunal. 

 

It is rare for a worker to be able to produce very clear and obvious evidence of sex 

discrimination.  The Court of Appeal has held that Tribunals are entitled to draw 

inferences of discrimination where employers fail to offer satisfactory non-

discriminatory explanations for their treatment of a person. 

 

Just because an employer has acted unreasonably towards a member of staff does not 

mean that the employee has been treated less favourably. 

 

 



LAW IN ACTION – EXAMPLE 

 

 

In Barton v Investec Henderson Crosthwaite Securities Ltd [2003] IRLR 332, it was 

held that in considering sex discrimination cases the Tribunal must: 

 

a)  set out the relevant facts; 

 

b)  draw any appropriate inferences; 

 

c)  reach a conclusion whether there is a prima facie case of unfavourable  

 treatment on the ground of sex by reference to those facts; 

 

d)  look to the employer for an explanation to rebut the prima facie case. 

 

The Tribunal must make it clear what the unfavourable treatment is which is prima 

facie discriminatory so that the employer can understand what it is that it has to 

explain. 

 

 

When the Tribunal has considered the explanations it can:  

 

i) find there is no explanation; 

 

ii) find the explanation confirms the existence of discrimination; 

 

iii) find there is a non-discriminatory explanation, e.g., the employer always  

 behaves this badly to everyone; 

 

iv) find there is a non-discriminatory reason which is wholly admirable.  

 

 

In other words, the Tribunal will look at the facts, ask the employer to explain and 

then the Tribunal may go on to accept the explanation, or may infer discrimination. 

 

 

SURGERY SCENARIO 

 

 

The surgery sometimes gives Christmas bonuses to staff if it feels they have a good 

performance record.  Mrs Patel, who is an Asian receptionist, does not get such a 

bonus and alleges less favourable treatment on the grounds of her race. 

 

The Tribunal asks the senior partner, Dr Smith, to explain the reason why Mrs Patel 

does not get a bonus.  Dr Smith says that in his view Mrs Patel did not perform as 

well as the others.   

 



 

 

The Tribunal find that she had received no criticism of her performance and nothing 

was said at her appraisal.  The Tribunal do not accept this explanation and infer that 

Mrs Patel has been treated less favourably as a result of her race. 

 

 

 

How have the Tribunals interpreted ‘less favourable treatment’? 

 

 

Subscribers should appreciate that treating a member of staff differently does not 

necessarily mean that the member of staff has been treated less favourably.  The law 

makes this distinction quite clearly, but it has led to some rather surprising cases. 

 

 

LAW IN ACTION – EXAMPLE 

 

 

Burrett v West Birmingham Health Authority [1994] IRLR 7.  In this case, a nurse 

complained of sex discrimination.  She was required by her employers to wear a cap.  

Male nurses did not have to wear a cap but had to wear tunics with epaulettes.  She 

argued that she felt demeaned by the uniform that she was obliged to wear.  She 

claimed that this meant that she had been less favourably treated than a man.  The 

Employment Appeal Tribunal disagreed. 

 

 

The House of Lords reached a very different decision in the following case: 

 

 

LAW IN ACTION – EXAMPLE 

 

 

Gill v El Vino Company Limited [1983] IRLR 206.  This case concerned a well know 

bar in Fleet Street which had a policy of refusing to serve women at the bar.  Women 

on their own would only be served when sitting at tables.  The House of Lords 

regarded this as less favourable treatment, because it deprived the women of the 

option of standing at the bar. 

 

 

 

As with the case of Burrett above, dress codes cause regular problems for employers 

in respect of sex discrimination, and many dress codes are unenforceable. 

 


